technical choices Member States made in order to implement the UCPD vary greatly'. 14 In Austria, the text was implemented as part of the national tort law in the pre-existing rules on unfair competition, 15 making the link more obvious. Germany adopted a similar approach. 16 The Netherlands implemented a 'tort of unfair commercial practices in their civil code supplemented by administrative law fining powers and enforcement orders'. 17 However, many member states incorporated those rules in their national consumer law code, 18 without necessarily identifying whether the rules fell within the remit of tort, contract or any other categories of law. Other member states opted for a stand-alone piece of legislation, outside any code. 19 See for example, Regs 2(4) and (5) which concerns the reference to the 'average consumer' contained in Art 5 of the Directive, and not reproduced in Reg 3, which transposes the rest of this Article. Also see Reg 4 which refers to codes of conduct defined in Art 10 of the Directive; Reg 5 (Art 6 of the Directive) which adopts a different running order, although the text is similar; Reg 6 (Art 7) which adds paragraphs to the text of the Directive for clarification and Reg 7 which implements Arts 8 and 9. 22 SI 2014/870. 23 In the form of a right to unwind the contract, a right to get a discount and a right to claim damages: Reg 27 E-G.
be possible within the remit of this chapter to analyse in detail the impact of the UCPD on tort systems in all European member states, let alone a few. Instead we opt for the study of the system of torts in the UK where the question is particularly important, given the limits of tort as a tool to address economic loss and the fact that 'lies and pressure selling are common problems for consumers and come at a high cost to the UK economy. In 2009, Consumer Focus estimated that misleading and aggressive practices cost £3.3 billion.' 24 In such a light, it is our contention that the introduction of the UTRs in 2008 and their amendment in 2014 is a vast improvement in the protection of consumers, although it is clearly still a work in progress. Indeed, the UTRs 2008 have been widely held as representing a radical departure in consumer protection 25 for the UK, which had 'no existing legal framework, nor experience in the field'. 26 Prior to implementation, consumers who were wronged by an unfair commercial practice needed to use an array of legislation, working alongside torts, in order to obtain some relief. 27 This system was complicated and not easily accessible to consumers. 28 The Directive provides a blanket ban on unfair commercial practices, which harm the consumer's economic interests; in implementing it, the UK therefore 'moves away from the traditional pattern of punctual criminal law standards and introduces general clauses'. 29 We start by reflecting on the inadequacy of traditional torts in remedying economic loss (section 2) before demonstrating that, in the UK, the UCPD supplants the old traditional barriers and there is no longer a need to decide if a claim is in tort or contract, offering consumers a much easier avenue for redress (section 3). Nevertheless it remains doubtful that consumers' economic losses are going to be adequately compensated, given the limitations of the right of private redress that was introduced in the UK (section 4).
THE INADEQUACY OF TRADITIONAL TORTS IN REMEDYING CONSUMER ECONOMIC LOSSES
Tort has, over the past 100 years, undoubtedly come to enhance consumer rights. 30 In particular, the case of Donoghue v Stevenson 31 significantly improved the position of consumers at a time where consumer protection was not yet a policy focus. 32 The House of Lords considered that the manufacturer had been careless in leaving the bottles in a place where they could be accessed by snails and considered that the damage to the consumer was foreseeable. Since Donoghue, the scope of the duty of care has widened 34 providing further assistance to consumers, but in areas removed from unfair commercial practices. Furthermore, despite helping consumers, tort has many limitations. This is primarily because 'torts typically generate legal actions by individuals suffering harm and each tort is marked and limited by its own (frequently rather eccentric) governing criteria, and the law of torts cannot convincingly be presented or conceived as a general framework principle outlawing unfair commercial practices'. 35 Negligence, in particular, has two main downfalls. First, it requires that fault be demonstrated, a task that can be very challenging for consumers. It is therefore not surprising that in certain areas of consumer protection law, negligence has been replaced by strict liability as a method to protect consumers more efficiently. For example, Part I of the Consumer Protection Act 1987 was introduced to deal specifically with the damage caused to consumers by defective products. According to Howells and Weatherill, this Act introduced a regime, which appears to be a radical departure from standard negligence law and offers much more extensive consumer protection. 36 Notably, the Unfair Commercial Practices Directive also goes down this route. Article 11(2) UCPD requires that member states grant courts or administrative authorities powers enabling them (where necessary) to order cessation or the prohibition of unfair commercial practices 'even without proof of actual loss or damage or of intention or negligence on the part of the trader'. Second, negligence is not built to cater for economic loss, the chief detriment suffered by consumer victims of misleading and aggressive practices. Indeed, while negligence provides compensation for financial losses that stem from physical damage, pure economic loss is not as a general rule recoverable in the tort of negligence. 37 42 the court found obiter that a duty of care can arise with regard to careless statements which, when followed, cause pure economic loss, but this is still conditional on proving a negligent misrepresentation 43 and places the bar rather high. Moreover, 'economic torts' were also devised and tested in business situations, between competitors and not in situations where consumers are the target. There would therefore be considerable obstacles in relying on 'economic torts' as they currently exist to offer consumer victims of unfair commercial practices an avenue for redress.
A further area of tort, which addresses economic loss, is that of passing off. Yet, it too is struggling to offer assistance. Consumers who, unsuspectingly, buy fake products, suffer alongside intellectual property (IP) owners from the 'passing off' of goods as genuine and thus share a common interest in seeing such practices stopped. 44 When goods are counterfeit, the law provides rather clear-cut protection in the form of trademark infringement, although regrettably to the IP owner rather than the consumer. 45 Another connected area is that of copycats. Copycat products are mimicking products from established brands benefiting from their goodwill. Usually the product is not identical but uses a combination of colours, design and name. 46 The impact of copycats is to prompt consumers to make a purchase erroneously thinking they have chosen the branded product. Research indicates that around 17 per cent of consumers buy in error. 47 This is mostly because of the assumptions made by the consumer that the product is made by the same manufacturer if the packaging looks similar and that the quality of the product will also be as good. 48 Should a consumer be misled by a supermarket own brand for example, because he thought he was purchasing the original branded product, little recourse was available before the entry into force of the UCPD and the introduction of a direct right of action. 49 The tort of passing off, by and large, could offer some assistance in theory, but many obstacles would have stopped any consumers from using it. Indeed, passing off is primarily, if not exclusively, reserved to the directly injured party, that is, the brand owner whose goods or services are effectively copied. Therefore consumers would normally be barred from acting. 50 In addition, it appears that judges in the UK tend to look for a high degree Ibid, 193 . Note that point of sale strategies also increase the likelihood of purchasing error (eg availability, vicinity of branded product, promotions).
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The legal remedies available included public enforcement but Trading Standards (TS) tended to stay away from packaging as it is not a clear-cut issue and TS officers and judges were not well trained in this area. They, therefore, according to Marsland, prioritised obvious trademark infringements. See Marsland (n 46), 196.
50
This also poses some restrictions on trademark owners acting because very few do actually register their packaging's distinguishing features. Marsland of pack similarity compared to EU counterparts. 51 Coupled with difficulties in obtaining the evidence of consumers being misled, this makes for a very difficult course of action to successfully put into motion, although not impossible. Indeed, United Biscuits v ASDA Stores 52 saw passing off claims successful in a case where Asda called its own brand Puffin, reminiscent of the Penguin biscuit bars. However, despite this finding, the Puffin bars have remained on the shelves to this day, although admittedly their packaging has changed. 53 The UCPD addresses those issues head on. Recital 21 requires that the persons with a legitimate interest be able to have legal remedies against unfair commercial practices. This, therefore, includes both consumers and competitors. 54 In the UK, the right of competitors was recognised in Section 81 of the Consumer Rights Act 2015, 55 which gives effect to Schedule 8 (private actions in competition law). The right of consumers is detailed in the 2014 UTRs. Both the Directive and its UK implementation also offer a clear path to a remedy. The promotion of 'a product similar to a product made by a particular manufacturer in such a manner as deliberately to mislead the consumer into believing that the product is made by that same manufacturer when it is not' is outlawed. 56 Besides it is a misleading action to give false or explains that 'as a result copycat packaging often "falls between the gaps" of the range of registered intellectual property protection in the UK'. See Marsland (n 46), 196.
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According to Marsland, the characteristics of the UK retail market also make protection more difficult. As a result, consumers in other parts of the EU are better protected than UK consumers. See Marsland (n 46) 197.
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[1997] RPC 513.
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See https://groceries.asda.com/product/chocolate-biscuits/asda-chosen-byyou-mint-puffin-bar-with-choc-chips/910000042114 (accessed 30 May 2017).
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In the UK, the tort of unfair competition does not per se exist (see Arnold n 40), although there are tools to that effect. Yet, for consumers, the use of tortious action is too far removed and unlikely to be pursued. As a result, rights of action granted to competitors are likely to yield better results and enable consumers to derive some benefits as discussed further on in this chapter. On another note, see also Phillip Johnson and Johanna Gibson, 'The "new" tort of passing off' (2015) 131 LQR 476-94. The authors suggest that the UCPD comes to modify the operation of the general law of passing off in so far as the judges will now need to look at the Directive and apply it. The Directive may not apply to all types of passing off, but for those cases where it does, the operation of the tort of passing off will need to be 'adapted'. deceptive information about the main characteristics of the product, including its commercial origin 57 and in particular the marketing of a product 'which creates confusion with any products, trademarks, trade names or other distinguishing marks of a competitor'. 58 
THE UCPD: AN EASIER AVENUE FOR REDRESS FOR CONSUMERS' ECONOMIC LOSSES?
In comparison to torts, the UCPD potentially offers a much more efficient vehicle to a remedy for consumers. Indeed, practices are unfair if, contrary to professional diligence, they materially distort the economic behaviour of the average consumer 59 and cause him to take a transactional decision he would not otherwise have taken. 60 By imposing this general ban on all unfair commercial practices (this includes misleading as well as aggressive practices), the text, for example, avoids the need to distinguish between negligent, fraudulent or wholly innocent misrepresentations. There is also no need for the consumer to establish intention nor is there any need to establish a loss. This is, of course, without even taking into account the banned 31 practices that do not need to be tested for unfairness. 61 Following the inadequacy of tort as a tool in helping consumers recover for economic loss in situations where an unfair practice has been used, Howells and Weatherill note the 'resurgence of the importance of contract law and acceptance of obligations by agreement while noting a decline in the importance of tort law and readiness of judges to impose obligations inspired by a more general sense of social responsibility'. 62 Contract law is thus sometimes substituting for tort. In many areas in any event, the distinction between tort and contract law is blurred. 63 It is Howells and Weatherill (n 26), 39. It should be pointed out that the Law Commission, in its consultation paper, did make the point several times that vulnerable people needed protection from the so-called cowboy traders. A case study was done for mobility aid (see Law Commission Consultation Paper No 199 n 28, para 10.5, p 135).
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'For example, a claim for damages arising from a defective product may involve a complex web of issues … and give rise to claims under the Sale of Goods Act 1979, the law of misrepresentation and collateral warranty, the tort of therefore often challenging for consumers -victims of unfair commercial practices -to make adequate choices as to what avenue for redress to pursue, providing that they are all available of course.
As far as the application of the UTRs is concerned, similar overlaps exist. An aggressive practice resulting in a consumer concluding a contract he would not otherwise have entered into can result in duress being invoked, as well as tort, since the Directive governs unfair commercial practices 'before, during and after a commercial transaction in relation to a product'. 64 In those instances, therefore, it would be contract law that more often than not provides a remedy for economic loss and not tort, although both could concurrently apply.
It is now, after a period of uncertainty, also clearly established 65 in English law that 'there may be concurrent contractual and tortious liability to the same claimant, though he may not, of course, recover the damages twice over'. 66 As far as unfair commercial practices are concerned, this is not disputed. Regulation 27L(1) of the 2014 UTRs enables consumers to make claims under the right of private redress (which offers remedies in contract law and tort) as well as the rule of law or equity and other enactments regarding a prohibited practice. However, in those cases, Regulation 27L (2) Many of the concepts brought by the Directive and implemented by the Unfair Commercial Practices Regulations 2008 have comparable equivalents in the UK, hereby keeping the blurred distinction between tort and contract alive. Indeed, the prohibition of a misleading action under Regulation 5 bears resemblance to the tort of misrepresentation 68 and the prohibited practice of aggressive commercial practice at Regulation 7 is close to the common law concepts of duress, undue influence and coercion, all concepts traditionally within the remit of contract law. This has given rise to academic discussion since the precise 'demarcation between contract law and the … directive is difficult'. 69 Indeed, as the Directive distinguishes between consumer and contract law through Article 3(2), 70 national contract laws are protected from the Directive's full harmonisation. 71 Member states are therefore 'in principle free to give "contract law" significance to some or all of the prohibitions or unfair commercial practices'. 72 The problem, of course, stems from the in respect of such conduct if the consumer has been compensated under a rule of law or equity, or under an enactment, in respect of the conduct.' The Article stipulates that the Directive is 'without prejudice to contract law and in particular to the rules on the validity, formation and effect of a contract'. This rather bold move makes perfect sense when viewed in the wider context of the efforts of the European Commission in relation to the harmonisation of contract law. To separate the two was necessary so as not to unduly delay or avoid clashes with the UCPD: Whittaker (n 25), 143-4.
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The Law Commission clearly states that 'the private laws of misrepresentation and duress remain unaffected': LC 2012 No 332 (n 68) para 2.4,12.
72 Chitty (n 68), at 38-148. Whittaker argues for the need to interpret 'contract law' for the purpose of Art 3(2) in a wide manner 'so that it includes any laws which govern the rights, duties or liabilities of the parties whatever the formal classification as a matter of national law'. Whittaker believes that to consider that the Directive can have no impact on contract law is regarded as 'too lack of clarity over what 'contract law' specifically refers to. For instance, the rules on misrepresentation or duress themselves, although usually considered as part of contract law, are nevertheless also commonly placed in the law of tort or deceit. 73 Claims for damages for such practices may therefore be either contractual or tortious. Yet, arguably, the rules on misrepresentation go towards the 'rules on the formation of a contract' as per Article 3(2), and consequently should fall outside the scope of the UCPD. 74 Yet, studying the courts' decisions in existence in the UK reveals that the debate is potentially just academic. What seems to have happened is that the UCPD supplants traditional barriers. 75 In the post-UCPD era, there is no longer a need to decide if a claim is in tort or contract, it is a stringent' since the text gives the judges the option to use the Directive as a source for development of contract law. Whittaker explains that potential influence of the text is possible through the infiltration of 'porous concepts': Whittaker (n 25), 147-8. In a similar vein, 'it may be that the common law of contract will evolve to absorb the conditions for unfair commercial practices within the scope of existing doctrines but it is not guaranteed and is slow', see Note that the impact of the Unfair Trading Regulations is somewhat difficult to fully assess because of the relative paucity of decisions in the field. The reason for the paucity of decisions is not entirely clear but is probably due to the high legal costs. This does not however mean that there is no prosecution; claim under the UTRs, which thus potentially offers consumers a much easier avenue for redress.
Although the way the judges have at times, in their approach to the implementing text, turned to already existing concepts in the law of misrepresentation and other related domains, they nevertheless appear to use the 2008 UTRs with reasonable ease. It was stated that a verbatim implementation of the UCPD would be preferable to finding domestic terminology as this would increase a purposive interpretation. 76 In the light of the case law, to which we turn, this seems correct.
One of the key differences concerning misleading practices, which used to be governed by the law on misrepresentation, is the causation requirement: the reliance. 77 Indeed, at common law, to be actionable, the representation must induce the misrepresentee to enter into the contract. 78 Under Regulation 5(2)(b), the unfair commercial practice will only be actionable if 'it causes or is likely to cause the average consumer to take a transactional decision he would not have otherwise taken'. The reliance in the Regulation is therefore framed in terms of a transactional decision, 79 measured by reference to the average consumer, 80 which is central to the Directive framework. 81 The difference between the two was The other difference is over the clear requirement that a misleading omission can be an unfair commercial practice. This effectively imposes a duty of disclosure. As the UK 'makes no such demands, this is a significant extension'. Christian Twigg-Flesner et al (n 72) para 4.13, p 54. However, how far the duty goes is not entirely clear since it all depends on whether the information missing is regarded as 'material' and that is to be decided by reference to context, as decided For the discussion whether the misrepresentation must also be material or whether the materiality is part of the inducement, see McKendrick (n 73), 227.
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The so-called 'transactional decision test' at 4.9 in Twigg-Flesner et al (n 72), 52.
80
The notion of average customer, although not entirely similar to the 'reasonable person' in English law, still shows an objective assessment. The fear was expressed that this would not be good for vulnerable consumers and that there should be a different test (Twigg-Flesner et al, n 72, para 4.8, p 52). The 2008 Regulations apply a different test for vulnerable consumers, their specificity is therefore acknowledged. pointed out by Briggs J in Office of Fair Trading v Purely Creative Ltd, 82 a case involving the sending of promotional material by the defendant to consumers giving them the impression that they had won one of a number of specified prizes. In order to ascertain what prize had been won, the consumers had to phone a premium line, but crucial information was omitted.
In this case, Briggs J commented that, at common law, a misrepresentation is actionable 'only if it constitutes an inducement' which 'erects a relatively low hurdle' since it is sufficient that 'the claimant was significantly influenced by the misrepresentation rather that the misrepresentation was the sole or even the predominant cause'. 83 Briggs J therefore stated that the question was 'how high is the hurdle constituted by the causation requirement' 84 emphasising that the same test had to apply to both misleading actions and misleading omissions. 85 Briggs J stated that the assessment of causation under the implementing text demanded 'an independent interpretation' and consequently any 'deeprooted conceptions must be put to one side'. 86 Commenting on the lack of guidance from Europe on this, Briggs J stated that it was up to the national courts to identify the level of the causation test 87 but that the interpretation nevertheless had to be purposive since it 'must be construed as far as possible so as to implement the purposes and provisions of the directive'. 88 And yet, he then stated that 'the phrase "causes or is likely to cause" is equivalent to the English standard of the balance of probabilities' 89 and that the test is therefore that 'but for the relevant misleading action or omission of the trader, the average consumer would have made a different transactional decision from that which he did make'. 90 Briggs J added that the misleading act or omission did not need to be the sole cause of the decision and there were limits so as to prevent consumer protection from becoming 'so paternalistic in its extent as to constitute a barrier to the free movement of goods'. 91 that but for the misleading act or omission, the average consumer would nonetheless have decided as he did'. 92 In this case, the practices were held to be unfair as crucial information about the cost of retrieval of the prize was not disclosed. This seems to be reasonably similar to the position at common law where the representation must play a 'real and substantial' role 93 but need not be the sole reason for entering into the contract. 94 This assessment, as held in Secretary of State for Business, Innovation and Skills v PLT Anti-Marketing Ltd, cannot be carried out 'without the full factual context'. 95 The importance of causation/reliance for the application of the Unfair Trading Regulations is clear and the fact that a similar test applies to misleading actions and omissions is welcome for consistency purposes. In R (Surrey Trading Standards) v Scottish Southern Energy, 96 the defendant was found guilty of misleading practices on door-to-door sales of electricity. Sales agents were required to follow a script, which was such that it gave the impression that consumers were only applying for a discounted tariff when, in fact, they were signing a contract. The script was known to the defendant, which nevertheless appealed, among other things, on the ground that the judge had not sufficiently emphasised the need for causation and that it should have been presented as a 'but for' test. This was rejected since the fact that the judge directed the jury on several occasions to answer whether the misleading practice caused or was likely to cause the average consumer to switch supplier was sufficient. 97 To require a 'but for' test would be an 'unnecessary elaboration'. 98 In R v UK Parking Control Ltd, 99 the appellant company provided parking facilities for businesses. It was convicted of misleading practices consisting of sending documents to customers giving them the impression that such documents came from a public body, indicating that the consumer had broken the traffic laws. In this instance, a consumer had been sent three separate letters. The defendant appealed against sentencing on the ground that there appeared to be some discrepancy in the manner in which the transactional decision test was applied to the three letters. The Court of Appeal reiterated the importance of causation to check whether there was indeed an alteration in the economic behaviour. 100 The Court of Appeal agreed to the direction that the judge gave to the jury namely that they had to be sure of three things before they could convict and that if they were unsure of the likelihood of the overall presentation of the documents to deceive (1) and unsure as to whether the document was likely to cause the consumer to take a transactional decision (2), then they should acquit. Only if the jury was sure of the first two points could they then go onto point (3) which was whether the defence of due diligence was applicable. 101 Turning to aggressive practices, there is too a parallel between this European-based notion and the common law notions of duress and undue influence. 102 In fact, under Regulation 7, a commercial practice will be aggressive if 'it significantly impairs or is likely significantly to impair the average consumer's freedom of choice or conduct in relation to the product concerned through the use of harassment, coercion or undue influence'. 103 The presence in the text of 'coercion, undue influence', terms which are close to the pre-existing common law concepts, together with the low number of cases, means that impact of the text is more difficult to assess. Indeed, in R v Patrick Connors, 104 the court simply stated that Regulation 7(1) applies where the freedom of choice has been significantly impaired by the use of harassment, coercion or undue influence: 'a conduct which the common law would recognise as duress or undue influence'. 105 Yet, there are, however, certain differences in relation to the transactional decision element. 106 On this point, in R v Patrick Connors, the court adopted a strict position towards causation by considering that a guilty plea to an aggressive practice is sufficient in 100 Ibid, [7] . Twigg-Flesner and colleagues, in a report for the DTI remarked that the notions were closely aligned. Twigg-Flesner et al (n 72), para 4.31, p 58. 103 itself to establish causation. In this case, Mr Weighell, who was 81 years of age, agreed to have his concrete drive replaced with block paving at a cost of £2500. Following further pressured selling, Mr Weighell agreed to have various additional work done to his house, for a total of £16 400. The defendant was found guilty of aggressive commercial practice under Regulation 7, fined £2000 and was sentenced to a compensation order of £16 400 and costs to the victim. Connors appealed against the compensation order, on the ground that he pleaded guilty to a count, which only related to the redecoration of the bungalow, for a sum of £6500. The Court of Appeal rejected his appeal and held that Connors, through his plea of guilty, which related to the entire work done, 'had accepted that he caused Mr Weighell to enter into a transaction or series of transactions which he would not have done otherwise because his freedom of choice had been significantly impaired'. 107 The court clearly took aggressive commercial practices very seriously and had a harsh stance on them.
This position appears corroborated most recently by the Court of Appeal in R v Oliver Frederic Waters Westminster Recliners Ltd, 108 another appeal on sentencing on the ground of due diligence. The court rejected the appeal reiterating, in passing, that as per Regulation 7(1), whether a commercial practice was aggressive was determined by 'looking at the context and its effect on the average consumer' and that there is guidance from Regulation 7(2). 109 What can be observed from the above is that the UCPD, by making it easier to establish an unfair commercial practice, provides lower standards of proof than the pre-existing standards, which therefore appears to protect consumers more efficiently. This is a welcome change in the law and has the potential to enable consumers to go about gaining redress for economic torts in a more satisfactory fashion. Yet, this must be tested in relation to the question of access to justice.
THE LIMITED EFFICACY OF REDRESS FOR ECONOMIC LOSSES IN PRACTICE
In spite of the UCPD making it easier for consumers to gain protection, we have doubts as to the real efficacy of the Directive and, in turn, its implementation into national legal orders, the UK being our case in point. Indeed, the Directive gave freedom to member states regarding 107 [2012] offering a right of private redress. Therefore, in Germany, for example, consumers cannot access the court directly. Consumer associations, however, can make use of unfair competition law on their behalf. However, could it really be said that consumers' economic losses are going to be adequately be compensated if a representative needs to be solicited? In the UK, the UTRs 2014 offer a right of private redress. Before the introduction of such a right, the UTRs 2008 still provided consumers with a rather complicated and still somewhat ineffective patchwork. The text enabled Trading Standards, as well as the then Office of Fair Trading (now the Competition and Markets Authority, CMA), to run test purchases, enter premises, seize goods to establish liability, 110 as well as take undertakings (under the Enterprise Act 2002), in order to protect consumers. It was often, and in large part remains so, only if the trader does not respect undertakings that action in front of the court is taken and more severe sanctions sought. However, the approach was rather soft, based on collaboration, meaning that many traders can escape sanctions by agreeing to change their practice for the future. [2015] EWHC 3981 (Ch), Judge Hodge QC. In this case, the company contested the winding up and applied for an order winding up the company on the ground that it was unwilling to pay its debt. Seeing such an order as a ruse to avoid public scrutiny, the Secretary of State contested it. The court held that it had jurisdiction to wind up a company even in the absence of exceptional circumstances.
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Howells argued that one of the reasons why the system, in spite of its several problems, seemed to work was because '[t]he bulk of the work was Following the introduction of the Consumer Protection (Amendment) Regulations 2014, 115 the private right of redress applies to situations where the buyer buys from the trader as well as where he sells to a trader or where the consumer makes a payment to a trader for the supply of a product. 116 This latter case was introduced to respond to the particular need of consumers whose cars were clamped in the street or on pieces of land where it was not apparent that they were under parking regulations, 117 but it can apply to all situations where a payment is made. Thus, the right of private redress, although being largely an instrument offering assistance to consumers who have entered into a contract, also permits those outside the bounds of a contract to seek redress. Indeed, if one ignores that a parking fee is due and thus does not have the intention to create legal relations, no contract can be formed. 118 The payment of money to release the clamped vehicle therefore clearly belongs in the realm of the tortious.
The right is available when the trader engages in a misleading action or an aggressive practice, but is dependent upon that unfair practice having been a significant factor in the consumer's decision to enter into the contract. 119 The scope is, therefore, quite narrow 120 and will not arguably protect the most vulnerable. In addition, under this new action, the The same is done in Belgium where a specific civil remedy was created in Art VI.38 of its Code of Economic Law. This text does not prevent consumers from invoking tort law, but is not available in a situation where the consumer did not conclude an agreement. When an agreement is in place, the new law facilitates the obtaining of damages since consumers only need to prove the extent of the damage suffered. This is because the violation of rules on unfair commercial practices is considered a wrongful act. There may, however, be more difficulty in establishing a causal link: Reinhard Steennot, 'Belgium: private law remedies for breach of the prohibition of unfair commercial practices' (2015) 4 EuCML 188-93.
consumer has access to a right to unwind, a right to a discount or a right to claim damages. Although such rights are meant to improve the position of the consumer, it is not clear whether they truly do. This is because the relation between the new rights of redress and existing rights at common law is not entirely straightforward. 121 It is also because the way access to a remedy is framed is limited. Indeed, the right to unwind is limited to 90 days 122 and available to consumers who have entered into a contract. If the period of 90 days may seem generous, it is unlikely to help the most vulnerable who may be victims of aggressive practices. It often takes a long time for relatives of the elderly to find out about repairs carried out or of the exact circumstances in which a contract was signed. Besides, many consumers are also unaware that they have been the victim of an unfair commercial practice and may only find this out after this 90 days deadline. As far as payments outside a contract are concerned, the right to unwind applies in situations where the consumer was not required to make all or part of a payment. 123 In those cases, the consumer is entitled to the money he paid which was not due. The right to a discount that applies to contractual situations follows a tariff graduated from minor to very serious for products up to £5000. The discount is of 25 per cent for minor practices, 50 per cent for significant, 75 per cent for serious practices and, of course, 100 per cent for very serious practices. The seriousness of the practice is assessed by reference to a number of factors. 124 Above the £5000 threshold, it is the difference between the price paid and real market value that will be awarded, 125 but it will fall on the consumer to establish such value presumably by obtaining quotes from competing traders. 126 Consumers also must choose between the right to unwind or the right to a discount, but in the case of consumers where there is no contract, no right to a discount, of course, exists. The sanctions imposed are therefore not really 'punitive' and simply designed to put consumers in the state they were in before falling 121 victim to the unfair practice. Given consumer apathy, there is little incentive for rogue businesses to stop their practices and it is likely that many consumers will not bring the claims they are entitled to. The right to damages is also limited and therefore falls short of acting as a viable deterrent. It indeed only covers situations where the consumer has suffered actual financial loss due to the unfair commercial practice or has suffered alarm, distress or physical inconvenience or discomfort. The right to damages is limited to losses foreseeable at the time they occurred 127 and it is for the consumer to provide evidence of actual loss 128 as well as evidence of any distress. In any event, according to the guidance report from the BIS, 'the amounts awarded for distress and inconvenience should be restrained and modest, in accordance with the general law in England and Wales and Scotland. Only in exceptional circumstances would these exceed £1,000 and in most cases, a nominal amount below £1,000 would be appropriate'. 129 The trader can also escape paying damages if it can show due diligence was exercised creating one further obstacle to effective redress for consumers. 130 It remains, at least on paper, that the right of private action can be a very useful tool, able to offer consumers a remedy when public enforcers have not acted and, even if they have, did not pursue civil recovery, but simply focused on ensuring the unfair commercial practice be stopped. Unfortunately, to date, no such actions have been reported. This is a far cry from the projected figures reported by the impact assessment conducted by the Law Commission in 2011, ahead of the reforms. It estimated that 1000 to 5000 additional court cases in England and Wales would derive from the introduction of the new legislation. 131 We doubt this is anywhere near the volume in existence, prior to or after the reforms and the introduction of the right of private redress, although we have been unable to check the exact number of cases launched via moneyclaim online 132 or in the small claims courts, since this information is not freely available. In any event, we very much doubt this volume is realistic. Our research points to 26 published cases in the period between 2012 and 2017. This is due to two potential explanations beside the 127 Reg 27J. simple fact that consumers often ignore their rights and do not act. First, consumers are satisfied and make full use of the ability they have under the UTRs 2014 to reject the goods, subject to the contract concluded following the use of an unfair commercial practice. 133 In this case, the trader reimburses affected consumers or in certain circumstances grants a reduction of the original purchase price to the satisfaction of the consumer. Or consumers may feel they have sufficient recourse to payments they have made outside the bounds of a contract under Regulation 27A(2)(c). This may explain why the vast majority of cases never reach court if the consumer has already obtained satisfaction. 134 Alternatively, consumer apathy is rampant in this area also and the rights given, although of great interest in theory, do not provide relief simply because consumers are unlikely to use the time and energy necessary to action it. Another possible element here is that even consumers, who may be informed enough about their rights and willing to exercise them, may be unable to when confronted to a rogue trader's avoidance tactics. It seems that the role of public bodies such as the Trading Standards 135 and other regulators 136 remains of crucial importance here. In addition, in many instances, the right of competitors to stop misleading practices will also be helpful. That is not to say that a right of private action should not exist and cannot assist consumers. However, it cannot on its own solve the problem of unfair commercial practices effectively and needs to remain a tool in a wider enforcement framework.
CONCLUSION
The aim of the UCPD is to harmonise the laws on unfair commercial practices and, with it, bring adequate remedies for consumer victims of 133 Reg 27E. 134 Regs 27G and 27I. such practices. The text provided for maximum harmonisation, yet the implementation raised considerable difficulty across Europe over the manner in which to transpose the text. One particular problem was that of enforceability. 137 It remains so judging by the UK experience. Indeed, while in the UK the implementation appears to be positive, some criticisms can be raised as to the application of the UTRs. Yet the UTRs have come to fill a gap in the 'tort family' and have simplified actions to stop unfair commercial practices. In particular, the general approach of the UTRs in combating unfair commercial practices is attractive compared to the 'punctual approach' of tort. The UK courts appear to have embraced the general sense of social responsibility of the Directive and have adopted a clear purposive interpretation, emphasising the European nature of the text. 138 In several decisions, for example, the courts appear to make a moral judgment on the behaviour of the offending trader. For instance, in R v Lucien Timothy Munn, 139 a case involving the unfair commercial practice of selling cars omitting the fact that cars had been written off, Hamblen LJ reiterated that, at first instance, the judge had found that the defendant had a 'cavalier approach to the safety interests of the end-users' and that it was particularly bad that the cars went to 'vulnerable people … who were effectively singled out'. 140 The judges also appear to have taken to heart the need to protect the vulnerable, especially in relation to aggressive practices. It is important to note, however, that, in the UK, very few cases have been heard by the courts and thus only the tip of the iceberg seems to be taken care of. All cases also stem from administrative action and not yet from the right of private redress open to consumers.
However, it bodes well for any private action to see the way judges have received and used the UTRs. It is therefore possible to anticipate 137 Three main studies have been carried out, the first one, in 2011 by Civic Consulting (n 14), the second one on vulnerability (Study on consumer vulnerability in key markets across the European Union (EACH/2013/CP/08) available at http://ec.europa.eu/consumers/consumer_evidence/market_studies/ vulnerability/index_en.htm) and the most recent one in 2016 (Commission guidance on the implementation/application of Directive 2005/29 on unfair commercial practices (n 72)).
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To this maybe we must also add the possible impact that Brexit will have and the difficulties that may ensue from having adopted UCPD concepts that may not, in the long term, survive. that the UTRs can remedy economic torts, should consumers be able to bring their cases to court. This is contentious given the restrictions imposed on the right of private action and the usual obstacles consumers face when trying to access justice.
